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.DearAwucant o

: - We have consldered your appheaﬂon for recognrhon of exemption from federal
Inoom tax under section 501(a) of the Intemal Revenue Code as an organization

. deseribed in section 501(c)(3). ‘Based on the information submitted, we have concluded

- that you do not qualify for exemption under section 501(c)3).”We have separately

‘ conisidered whether you qualify as a supporting organization.under-section 509(a)(3).
.Based on the information submitted, we'have concluded that you do not qualify as a
:;lrthwbe&gu organizatron under section 509(a)X3). The:basis for our concluslon is set

Sectiopy c'3
FACTS

© . You are a trust created under a trust document dated [N Your :
- application for exemption was received in our office on . Your trust
document states that the situs of your trust is the state of Jlilland the trust hall be
- govemed by the laws of that state. Your trust document’s “purpose” clause provides
that you were organized for the purpose of establishing an organization-that is
' desmbed ll'l seetion 501 (c)(3) and section 509(a)(3) of the Code

' Seeﬂon 2 5 of'yourtmst agreement provides that in the event that you do not-
obtain tax-exempt stetus under sections 501(c)3) and 509(a)(3) of the Code, the assets
of the trust shall go to the -family'. as defined hereinin, as a contingent
remainder. |

‘ Section 3.12 of your trust document describes the trust members of the board as
. consiating of two members from the class consisting of_and -




. 1 ad their descendants (the ] Family”). Aooondingly.,‘ this provision of -
i -yourtwst document defines Family'forpurposes of section 2.5.

.. Youwr organizaﬁon has been funded and you. have provnded information that you
By dlmnedgfamsbvaﬂous charities in |

c - Ieﬁerdated_yousbatedonFoerQOfo'r-thatyouloaned
~&aw 'of$= in two iromissory notes - SN and SN
" You expiainad in a letter dated that the loan to NG
. actualy for Sl was secured by the condominum that was bought in
I for HEIN. You further explained that the loan for $ Il was made to the
I to aliow the I to refinance an existing loan. The loan
was secured by the al residence that was sold in Il for You loaned
- SR o the ‘whose managing member is I = for-
- profitlender. The loan, which was unsecured, wag.-made at an interest rate of Il
percent: Al three mortgage loans were made in | however, the loan to the
I vas repaid in full on IEENEEG

, 8eaﬁon 501(a) of the Code provides, in part, that onganizaﬁons described in
K :-sedon 501(0) are exempt from federal income tax. Section 501(c)3) of the Code
- desciibes, in part, an organization that Is organized and operated exclusively for

" religlous, charitable, sciendific, testing for public safety, literary, or educational .

 pOumpeses, nopant of the net eamings of which inures to the beneﬁt of any pnvate
shareholder or Individual.

" Section 1 501 (©)(3)»1 (a)(1 ) of the Inoome Tax Regulations provides that in order for -
an organization to be exempt under section 501(c)3).of the Code it must be both
organized and operated exclusively for one or more of the purposes specified in such
section. If an organization fans to meet eftherthe organizational or operational test, it is
~ not enempt.

Section 1.501 (c)(3)-1 (bX4) pmvides that an organwabon is not orgamzed
exclusively for one or more exempt purposés unless its assets are dedicated 1o an
‘exemnpt purpose. An organization’s assets will not be considered to meet the :
organizaiional test if its arficles or law of the State in which it was created provide that
its assetswould, upon dissolution, be distributed to its members or shareholders. -

Sechon 1 501 (cX3)1(c)1) of the regulahons provides that an orgamzation wul be
regarded as “operated exclusively” for one or more exempt purposes only if it engages
pnmamy in aotivnties whlch amomphsh one or more such exempt purposes speclﬁed m




_sedim 501(c)(3) An otgamzatlon wm not be so regarded if more than an insubstantial.

..-partofm,achvmesls not in furtherance of an exenpt purpose.

Sectlon 1.501 (c)(3)-1 (t:)(2) of the regulations provides that an-organization is not
opsratad exclusively for.one or more exempt purposes if its net eamings inure.in whole
- or h part to the beneﬁt of private shareholders or individuals.

Mon 1 501 (c)(3)-1 (d)(1 )(ii) of the regulations provides that an organization is

notorganlzed exclusively for any of the purposes specified in section 501(c)(3) unless it *

- serves public rathér than private interests. Thus, to meet the requirement of this

" subdivision, it is necessary for an organization to éstablish that it is not organized or
operatad for the benefit of private interests such as designated individuals, the creator -
or his family, shareholders of the organization, or persons controlled director or
' lnduacﬂy_ by such private mteresis.

In Bette . Uni ates, 326 U.S. 279 (1945), the Supreme
" Court stated that the presence of a smgle nonexempt purposs, if substantial in nature,

- will preciude exemption under section 501(c)(3) of the Code, regardiess of the number

or importance of statutorily exempt purposes. Thus, the operational test standard
prohibiting a substantial nonexempt purpose is broad enough to include inurement,

. privaile benefit, and Operatlons that further nonproﬁt goals outside the scope of section
: 501 (q)(a) '

: Rev. Rul 68-489, 1968-2 C.B. 210, holds that an organization will not jeopardlze

its exemgition under section 501(c)3) of the Code, even though it distributes funds to -

. : organizations, provided it retains control and discretion over use of the
funds for sedmon 501(c)(3) purposes. The revenue ruling states that the exempt

ensures use of the funds for section 501(c)(3) purposes by limiting

. distributions to specific projects that are in furtherance of is own exempt purposes. It

_ retains control and discretion as to the use of the funds and maintains records

_ eswblsshmg that the funds were used for section 501(c)(3) pumosw '

, InBes « Corporation v. Commissioner, 31 T.C. 620 (1959), the court upheld
the denial of an organtabon that loaned funds to members of the founder’s family, even
though the loans were repaid. The court determined that loans to family members and
unseotired loans to friends of the founder and his family’ promoted private ratherthan
chantabemrposes

~InP.LL Scholarship v. Comimissioner, 82 T.C, (1984), an organization operated
“bingo at a bar for the avowed purpose of raising money for scholarships. The board
inchuded the bar owners, the bar's accountant, also a director of the bar, as well as two
: players The board was salf—perpehxatlng The Court reasoned that since the bar




owners eontmlbd the organization and appomted the organization’s directors, the
- . activities of the-organization could be ysed to the advantage of the bar owners. The

. organization claimed that it was independent becauss there was separate accounhng
and nopaymenﬁsweregomgtothe bar. TheCourlwas not persuaded. -

A realistic look at the operations of these two entities, hoyvever', shows
that the activiies of the taxpayer and the Pastime Lounge were so
. - intervelated as 1o be functionally inseparable. Separate accountmgs of
. leoeip!sanddlsbursementsdonotchangethatfact.

An o:gamzaﬁon is not operated excluslvely for charitable purposes, and thus wdl
g nct qualifly for exernption under section 501(c)3), If it has a single non-charitable -
- puipose that is substantial in nature. This Is true regardless of the number or
importance of the organization's.charitable purposes. Better Buginess Bureau'v, United
States, 326 U.S. 278 (1945); Stevens Bros. Foundation, Inc. v. Commissioner, 324 F.2d
633 (8t Cir. 1963), aff'g. 30 T.C. 93 (1962), cert, denied, 376 U.S. 969 (1964).
.Qperating for ths benefit of private parties who are not members of a charitable class
-such a substantial nonexempt purpose. Old Dominion Box Co.. Inc; v.
_MM 477 F.2d 340 (4th Cur 1973) cert. denied, 413 U. S 910 (1973)

. In onderw qualify for exemphon under section 501 (cX3) of the Code, you must -
establish that you are organized and operated exclusively for religious, charitable, or
educational purposes.and that no part of your net earnings inure to the benefit of a
private individuai or shareholder. An organization wili not be regarded as bsing operated
exclusively for.exempt purposes if more than an Insubstantoal partof rts acﬂvities isnot
in furﬂvemnceof an exempt pumose . ,

anatebeneﬁthasbommaluatlveand manhtauveconnoiatons lnhequalrlaﬁve :
serise, to be incidental, the private benefit must be a necessary concomitant of the activity .

thatbeneﬁbﬂ\emblicatlarge,le the benefit to the public cannot be achieved without . -.

_ necessarily | private individuals. See, e.g., Rev. Rul. 70- 186, 1970-1 C.B. 128, in
“which it was found that it would be impossible to accomplish the organization's charitable
purpeses of cleaning and maintaining a lake without providing benefits to certain private -
property owners. lnmequanﬂahvesense,tobemdemal the benefit to private interests
nmstnotbesubstanﬁa}inﬂreoomenofmeoverallpubhcbeneﬂtconferredbymeactmty

To be qualitatively incidental, the private benefit to thel I rmust be o
necessary concomitant of the activity that benefits the public at large. On
you made loans of $SHEJE and respectively, to the
. Your trustee and your board, two of whom are donors and at least
one aﬂaer-per,son over whom they had influence due to common business interests,
authorized the leans. All these factors indicate that the loans were not made at an am'’s

~ length basis. As indicated in Best Lock Corporation y. Commissioner, supra, loansto




' family members and to other entities might also be considered as being made for the
- persanalpurposes of the founder. _Therefore, the private benefit has been shown to be
- a necessary concomitant of the activity benefiting the public at large and the private
‘benefit is not qualitatively incidental.

AP lnzorderto be quantltatively incidental, the private benefit must be msubstantial in

the context of the ‘overall public bensfit. I have. the benefit of dominion and
control over the trust, which loaned money to them and provided little or no benefit to the
public at large. Whenmeasuredhtl'reoonte)d:ofﬂweoverall publrcbeneﬁtconferred this
prl\ratebeneﬁtrsnotmsubstantial

- Furthermore, unlike the organlzatron in Rev. Rul. 68-489, you did not distribute

' fmdsto a nonexempt entity to carry on 501(c)(3) purposes. .You loaned $ I of

" your.cash assets to promote the private interests of your donors. Similar to the
organtzation in P.LL. Scholarship v. Commissioner, supra. you are formed by your
donors, controlled by your donors with a board of directors selected by your donors and
your agiivities can be used to the advantage of your donors. Your bylaws do not require
a community-based board of directors.nor does it contain conflict of intereést provisions

. that will supesvise or safeguard your program and ensure that you are opérated for
chasitable purposes. By lending your assets to the INIUEEE Vour directors
aliowed your net eamings to inure to the benefit of your founders and other persons.
Therefore, you are not operated exclusively for exempt purposes under the regulations.

" In addition, we are unable to rule that: you qualify for exemption from tax under

* section 501(GX3) of the Code based on the pertinent lariguage in-Article 2.5.0f your trust
document providing a “contingent remainder” in favor of theah ' -

.. Atticle 2.5 of your trust dowment violoates the dedication of assets requirement
in section 1.501 icﬁsf (b)}(4) of the regulations since the “contingent remainder” in favor -
of tho will oceur if you are not recognized under both section 501(c)(3)
and 509(a)(3) of the Code Thus. you are not orgamzed excluslvely for charitable
PUI'DOS%- '

. " Further, the contingerit reversion contained in Article 2.5 constitites evidence.of
* private inurement to " Section 1.501(c)3)-1(c)(2) provides that an
organization is not operated exclusively for one or more exempt purposes if its net

~ eamings inure in whole or in part to the benefit of private shareholders or individuals.

is Trustee and director of your organization. All of the funds of your -
. organization, the principal and income; can be retumed to the | under

+ Article 2.6 by virtue of the contingent reversion. You have not established that your net -
eamings will not inure in whole or.in part to the benefit of private shareholders or
mdiwduds Thus, you are not operated e.xcluslvely for charitable purposes.




Sectl (a %3
!NIRODUQ I IQ
T We have. also considered your application for supporting organization status

: (non-pﬂvate foundation status) under section 509(a)(3) of the Code. Our conclusion
- regarding your private foundation classification under section 509(a)(3) of the Code is
based on a number of factors discussed in the following material.

Sechon 509(a)(3)(A), in effect, describes as a public charity, an organization

' which is organized and at all times thereafter is operated, exclusively for the benefit of,

to peifarm the functions of, or to carmry out the purposes of one or more specified - .

- organizations described in paragraph (1) and (2). In our discussion of these issues, we
_ are cognizant of the fact that at all imes you are asserting qualification under section.

~ 508(a)(3) under the “operated in connection with™ relationship provided in section . .
1 509(a)-4(|)(1) of the Income Tax Regulations. In order to be described as an }
*operated in connection with” section 509(a)(3) organization, an applicant must satisfy a
number of tests including (1) an integral part test, a subpart of which Is-an attentiveness

. test, (2) a riondisqualified person control test, and (3) an orgapization test. You fail.
T these specific tests for the reasons that follow

o ATl'ENTIVENESS TEST:
FACTS

Your board of directors amended your bylaws to provide that you are formed to
- distribute substantially all of your income to and for the use of various chatities. Your
amended bylaws provide that you will help
(hereinafter referred to as HJIER), the “primary charity” carry out its
. purposes and perform its functions. Each year at least Il percent of the net income of
your organization will be distributed to the primary charity. Based on the information in
the file, this distribution to the primary charity will not represent a substantial part of the
primary charity’s total support. Your “board®, which includes a member appointed by
the primary charity, will meet with goveming board to establish the use of these
distributions. 'You have proposed to support the primary charity’s

In addition, each year Il percent of the net income of your organization will be
distributed among designated charities listed on Schedule A of your trust document, as
- determined by your organization. Finally, your organization may make distributions of
- - net income and of principal to such of the designated charities as your organization may




" détermirie.
LAW =
‘Section 1 509(a)-4(l)(3)(m)(a) of the Regulahons provides that a supporting

' ofganlzation coming under the “operated in connection with® status make payments of
- substantially all of its income tfo or for the use of one or more publicly supported

" . organizations, and the amount of support recelved by one or more of such publicly .
supported organizations is sufficient to assure the attentiveness of such-organizations to -

‘the operations of the suppoiting organizations. In addition, a substantlal amount of the
total support of the supporting organization must go to those publicly supported
organizations that meet the attentiveness requirement of this subdivision with respect to
- such supporting organization. Except as provided in (b) of this subdivision, the amount
- of support received by a publicly supported organization must represent a sufficient part
o ofthe organlzation s total ‘support so as to assure such attentiveness.

: Sectlon 1 509(a)-4(i)(3)(‘ii)(b) of the regulations provides that even where the

- amount of support received by a publicly supported beneficiary organization does not

. represent a sufficient part of the beneficiary’s total support, the amount of support -
" received from a supporting organization may be sufficient to. meet the requirements of

- this'subdivision if it can be demonstrated that in order to avoid the interruption of the
carrying-on of a particular function or activity, the beneficiary organization will be

- - sufficlently attentive to the operations of the supporting organization. This may be the

case where elther the supporting-organization or the beneficiary organization earmarks

support received from the supporting organization for a particular program or activity,

- “even if such program or activity is not the beneficiary organization’s primary program or
o acﬂvrty S0 Iong as such program or activity is a substantial one.

. Example (1) of section 1.509(a)-4(i)(3Xiii)c) of the regulations demonstrates the
meaning of sectlon 1 509(a}4(|)(3)(m)(b) of the regulations as follows:

- x an organizatlon described in section 501(c)X3), pays over all of it annual net
income to Y, a museum described in section 509(aX2). X meets the
responsiveness test described in subparagraph (2) of this paragraph. in recent
years, Y has earmarked the income received from X to underwrite the cost of

.- carrying on a chamber music series consisting of 12 performances a year which
"'.are performed for the general public free of charge at its premises. Because of
. -the expense involved in carrying on these recitals, Y is dependent upon the
income from X for their continuation. Under these circumstances, X will be
treated as providing Y with a sufficient portion of Y's total support to assure Y's
" attentiveness to X's operations, even though the music series is not the primary
part of Y's activities.




L Example (2) of that same regulaﬂon provides a very similar srtuaﬂon where a

. supporting organization paid over to the supported organization, a law school, the funds
- necessary to endow a chair in intemational law at the law school. Without such funds,

. the law sohool might not oontlnue to maintain the chair.

ANALYSlS

- As: noted above the amount of support that you give to the [T (ENEREEE)
~ does not represent a sufficient part of the organization’s total support ( over
- 'S0 as to assure attentiveness.

However. you will support the “Primary Chanty' by virtue of an eammarked gift

' “which you assert falls within the parameters of section 1. 509‘aﬁ|)(3)(ili)(bi of the .

. &' The eammarked gift described to benefit the
: -atthe . The total cost of the program -
On _ you donéted

-atthe school was
T -covering about- roent of the cost of the program at the school. . The
" Informetion you provided shows that the NI had total actual revenues of about

in I and anticipated revenues of about $=In . You did not -

- -pmvideabreakdom ofthe_ budget for the *

. Sectlon 1 509(a)-4(|)(3)(i|i)(b) of the regulanons contemplates a substantial
" ongoing program or substantial activity of long-term duration. Both examples cited
© ' above suggest that the programs using earmarked funds be for extended periods of
. +. . time and show that the supported organization is dependent on the continuous funding
e of the supporting organization. We believe that you have.not shown that the supported
E nization, the , is dependent on your continuous funding of the "h '
.. ". Althoug youstateﬂaatyoupmvueatleast rcent of
‘the program’s total support at the amount of -
money that you provide Is not substantial and it is not clear whether the program would
be.discontinued without your support. Thus, you have not established that you maintain
_ a significant involvement in the operations of the and that it is dependent
upon you for the type of support that you provide. s

- The third way of determining whether the amount of support received by a
publicly supported beneficlary organization is sufficient to ensure the attentiveness of
such organization to the operations of the supporting organization is to consider all the -
pertinent factors, including the number of beneficiaries, the length and nature of the
relationship between the beneficiary and supporting organization and the purpose to
- - which the funds are put. In this case, there is no evidence or history demonstrating that
- the |l organization has shown attentlveness




5 conmon. AND ORGANIZATIONAL TESTS:
"FACTS

" You, submitt'ed_lnforméﬁon from

- thr that it had income of about
~ SR i B and SHEE i On your Form 990 for fll, you indicate
. that you had a total of I in contributions, interest income and ordinary dividend
- _income. You re that you gave $ il to various organizations, including s

to the which was your “primary charity” before your
board of directors amended your bylaws in favor of ﬂle“ You made no :
donations to the In

Furthen'nore you made Ioans of
and SIE to the

In summary, your orgamzatmn has been funded and operatnonal You have .

mme_es_to

- actually made at least one grant to the primary charity.

Dlsqualfﬁed Persons (DPs) wlthin the meaning of section 4946 of the Code

exercise control over your organization in a number of different ways. Consider the
s foﬂcmng itemns regarding your trust document:

Article 2.2.2. of the Trust document provides that lf the Board makes no

- directions to the “Trustee” as to distributions to the designated charities, the Trustee .
s shall maeke such dlstrlbutlons as in his “sole and absolute discretion shall determine.”

Artrde 24 provides that in the event the Trustee determines, in Trustee’s sole

__Mjg_dim n, that the Trust fund is too small to economically administer,’

then, In such event, the Trustee shall distribute the Trust Fund in its entirety outright.and
free of trust to such orgamzatnon or organizations as described in Section 170(c)(2) of

the Code as the Tlustee in Trustee's total and complete discretion, shall deterimine.

Arﬂde Iif of your Trust document establishes two members of the Board as
consisting of family members of the substantial contributors, who are DPs. One Board

member is appointed by the primary charity. The other two members are initially named -

in Article 3.1.3., but when a vacancy shall occur with respect to these two named

. members, the vacancy is filled by majority vote of the remaining Board. You propose to -
~ amend section 3.1.4. of the trust document to provide that if at any time there are less

than five members of the Board, the originial donors and other DPs shall collectively

have one vote in the selection and appointment of new.or replacement board members. -




=10~

Fmally, the mmal Board of Directors lndudes— and I

, Who as substantial contributors, are Wersons under section -
'4946(3)(1 J(A) of the Code. Also included are , who was employed to

aseist [N with his finances; I the atiomey who prepared

- Form 1023 Application for Exemption under section 501(c)(3) and%

- assisted INNGNGNGNGEGGEEGE with his accounting matters. In your letter dated

L you state that you have new board members and that NI, S

" -and—arenolongermembersofyourboard
LAW

- - Section 609(a)(3)(C), in effect, provides that public charity status under section-
509(5)(3) Is precluded for an organization that is controlled directly or indirectly by one
. or more disqualified persons (as defined in section 4946) other than foundation

- rnanagers and other 1han one or more-organizations described in paragraph (1) and (2).

Secﬁon 1 509(a)-4(|)(1) of the regulabons provides:

That fa pemon who Isa dlsquahﬁed person with reSpect toa supportmg
organization, such as a substan’ual contributor to the supporting organization, is
appointed or designated as a foundation manager of the supporting organization by a
~ publicly supported beneficiary organization to serve as the representative of such
_ publicly supported organization, then for purposes of this paragraph, such person will be.
.. regarded as a disqualified person lather than asa representatlve of the publicly
g supported organization : )

An organization wull be considemd contmlled for purposes of section 509(a)(3)
_if the disquallified persons, by aggregating their votes or positions of authority,
‘may require such organization to perform any act which significantly affects its
‘operations or may
prevent such organization from performing such act. This includes, but is not
limited to, the right of a substantial contributor or his spouse to designate
annually the recipients, from among the publicly supported organizations of the -
income attributable to his contribution to the supporting organization.

Thus, if the goveming body of a foundation is composed of five trustees, none of
-whom has veto power over the actions of the foundation, and no more than two
. trustees are at any time disqualified persons, such foundation will not be
- considered controlled, directly or indirectly, by one or more disqualified persons
by reason of this fact alone. However, all pertinent facts and circumstances
“including the nature; diversity, and income yield of an organization’s holdings, the
length of time particular stocks, securities, or other assets are retained, and its




" inanner of exercising its voting right with respect to stocks in which members of
. the governing body also have some interest, will be taken into consideration in

- determining whether.a dlsqualrfied person does in fact indirectly control an
orgamzatlon . .

.' Secbon 1 509(a)-4(d)(4)(|) of the regulations provides in part that an organization

"operated in connection with” must designate the “specified” supported organizations by

" name. A supporting organization which has one or more “specified” organizations

~ designated by name in its articles will not be considered as falling the test of being-

. organized for the benefit of “specified” organizations solely because its articles . . . (a)

. Permit a publicly stipported organization which is designated by class or purpose rather

- ".than by namse, to be substituted for the publicly supported organization or organtzations

- designated by name in the articles, but only if such substitution is conditioned upon the
‘occurrénce of an event which Is beyond the control of the supporting organization, such
as loss of exemption, substantial failure or abandonment of operations, or dissolution.of
the publrcly supported organlzatron or organizations designated in the articles.

Rev ‘Rul. 80-207 1980—2 CB. 193 heid ﬂ\atforpurposes of classification as a-
supporting organization under section 509(a)(3) of the Code, an employee of a
comoration owned (over 35 percent) by a substantial contributor, a disqualified person, .
will be oonsidered under the indirect control of a dlsqualiﬂed person for purposes of the
oontrol test. E

L ' 'Rav Rul. 80-207 provides the following analysrs

' Because one of the orgamzaﬁon s directors is a disqualified person and nelther
~the dnsquallﬂed person nor any other director has a veto power over the
__organization’s actions, the organization is not directly controlied by a disqualrﬁed
. person under section 1 509(a)-40) of the regulations. However, in determining
- whether an organization is indirectly controlied by one or more disqualified
. persons, one circumstance to be considered is whether a disqualified person is in
- a'position to influence the decisions of members of the organization’s goveming
- body who are not themselves disqualified persons.

Rev. Rul. 79_1 97, 1979-1 C.B. 204, holds that a.newly created organization did

“not qualify for status as a supporting organization under section 509(a)(3); rather it was -

. classified as a private foundation. The facts of the Ruling provide, in part, that the

. organization will pay its future income, until a specific dollar amount has been paid, to
specified public charities coming under section 509(a)(1) or. (a)(2) of the Code named in
its articles of organization. After payment of a specific amount to specified public
charities, the organization will dissolve and distribute the remaining assets to such
- public-charities that a contributor to the organization named in the organization’s articles




.of organization selects. Rev. Rul. 79-197 concludes that the subject.organization, after - -
- payment of the specific amount, was not required by its articles of organization to -
support public charities that are designated by name. Because the organization was
" not: organized to support specified organizations, it was not a supporting organization.

' ANAL\‘S!S

: Your Trust doournent. under Article 1], establishesa "Board” consisting of five
personis, orié of whom is appointed by the primary charity and two of whom are .
members of the . 'n addition to the “Board”, the Trust document names
 a “Trustee® who is a substantial contributor and thus.a disqualified person under section -

- 4946(a)1XA) of the Code.’ The' “Trustee” Is granted significant and substantial authonty
as to dlstribuhons and even as to Trust admmlstrahon

As indlcated in the facts, Article 2.2.2, of the Trust document provudes that if the
" Board'makes no directions to the “Trustee” as to distributions to designated charities,
. the Trustee' shall make such distributions as in his “sole and. absolute discretion shall

- determine.” In other words, by not acting, the Board is allowed to turn over control of

the Trust to the “Trustee.” Since the “Trustee” is a DP, this is a clear violation of the

- - control prohibition under section 1 .509(a)-4(j) of the regulations. The same problem

-’ appears again in Article 2.2.3. Further examples of the control exercised by the

- -"Trustee” &t the expense of the Trust's Board are the powers granted to the “Trustee”
" under Articles 2.6, 2.11, and 2.12 of the trust document. While the Board would appear -
' to have the authority to-override the Trustee with respect to.the powers granted in:

' Article 2.6, such power and authority is exercised only if the Board chooses to override

. the Trustes. . The language of Article 2.6., providing that such powers “may*be -
-exercised by.the Board, suggests that the powers, as a practical matter, will- mostly be

o exerdsed by the Trustee.

C As set forth In the facts, the Trustee has the power under Article 2.4 to detemﬂne.
* in the Trustee’s sole and complete discretion, that if the Trust is too small to '
economically administer, the Trustee shall distribute the Trust Fund in its entirety
outright and free of trust to such organization or organizations as described in section

- 170(c)(2) as the Trustee shall determine. The power of the Trustee in paragraph 2.4 is
a clear and unarnbiguous violatior of the requirements imposed on supporting
organizations. There is no proviso as to a Board direction, and the Trustee's discretion
as to chatitable recipients is not limited to the designated chatities. This.is notonly a

- violation of the control prohibition by disqualified persons as discussed in the preceding
paragraphs (see section 1.509(a)4(j)(1) of the regulations), but it is a clear violation of

. the organization test under section 1 509(a)-4(d) of the regulattons hmlting support to

speerﬁed designated chanues :
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. Thls klnd and amount of discretion in the Trustee, a disqualified party, is exactly the
.. kind of discrétion the Service held was disqualifying in Rev. Rul. 79-197, supra. The

- facts of that Riling indicate that a newly created organization will pay its future income

_ until & specific amount has been paid to specified organizations that are named in its
articles of organization. Aftér the organization has paid out the specific amount to the

e supported organization, the supportlng ‘'organization will dissolve and it will distribute its

assets to such charitable organizations that a contributor named in its articles selects.

" Rev. Rul. 79-197 holds that the organization is not required by its articles to be operated

. fo support organizations designated by name. This is precisely the case with your
" . organization‘by virtue of Article 2.4. You are not required by your articles to support

. organizations designated by name at any time that the Trustee determines that the trust

) shall be ten'nmated

. As discussed the Trustee'’s powers also violate the section 509(a)(3) organization
test. In Quairie Charitable Fund v. U.S., 603 F.2d 1274 (7™ Cir. 1979) the trust

- document allowed the trustee to transfer the income to a charity other thanthe -

~ designated chanty when, in the trustee’s. discretion, the charitable uses shall become
unnecessary, undesirable, Impracticable or no.longer adapted to the needs of the'
public. The court found that such language failed the organizational requirement of

section 1.509(a)-4{d)(4)(i)(a) of the regulations. Just as discretion of the trustee wasa .

~ . crucial factor ip the court's decision in the Quarrie case, the discretion of the. Tlustee in :
:' amde 2 4 vlolates the organizational test as to your organization. -

Sechon 1 509(a)-4(d)(4)(|)(a) of the regulations allow a change of support of

- specified designated charities only under certain situations and only when the trust
document cantains specific language allowing for such discretion. Your Trust contains :
no such language

. Retumihg to the qonﬁ‘ol test, disdualiﬁed persons are in a position to control the

. Board, directly or indirectly, for several additional reasons.. The Initial Board of Directors-

was controlled by disqualified persons. Two of your trustees are DPs and
and' assisted [ in his legal and financial

.. matiers. Although they are not currently W board, this relationship put them
. in aposition to be under the influence.of the similar to the situation described .

in Rev. Rul. 80-207, supra during the time that they were board members. - Under the
facts, at jeast throe of the five members of the Board were: enher dlsqualiﬁed persons or
under the mﬂuence of disqualified persons.-

Finally, undertheoontrolt&et.mere |stheaddmonal problem of selecting new.
membersofﬂ‘ueBoard Under Article 3.1.3., one Board member is appointed by the
4 ;primarychanty and two Board members consist of familty members of the I
B -famdy TheoﬂaertwoBoardmembersarenanwdmArhde313 butwhenavacancy




shail occur wlth respect to these two named members, the vacancy isfilled bya -
majority vote of the. remaining Board. Since the remaining Board consists of two DP
Board members, these DP members may either exercise majority ‘control of the.
selection of the vacant Board members. (if they hold a two to one majority) or they may
. -exercise control by having a veto power in that their two votes offset the two votes of the
non-DP Board members. Section 1 -509(a)4(j)X1) of the regulations, supra. : Although
you have proposed amending your bylaws to aliow DPs to collectively have only one

vote when selecting new diréctors or replacing board members, it is still possible forthe -

DPstoexercrse control in that the one vote of the DPs will offset the one vote of the
director: appoinwd by the prlmary eharrty if there are only three persons on the board.

- A further indrwhon that you are commlled by your donors Is that a substantial
: amoum of your assets are tied up ln loans to your donors.

L Awordingly. your organization is oontrolled by disqualified persons within the
_ meaning of section 509(a)(3)(C) of the Code and fails the section 509(a)(3)
- organrzaton test.

In summary. your organlzation fails to qualrfy under section 509(a)(3) of the Code

. inthatit falsio qualrfy under the “attentiveness test”, the organizational test, and the

- in ‘surrimery. you-do not quallfy for tax exemption as an organization described in . ‘

- sechon ‘501(cX3) of the Code. Nor, separately, are you excluded from private
.ioundatron status under section 509(3)(3) of the Code. You must file federal income tax
" retumns..

Gontributidns.to you are not deductible under section 170 of the Code.
You have the right to proie&thrs ruling if you believe it Is incomrect. To protest, you

. ehouldsubmrta statement of your views to this office, with a full explanation:of your
reasening. This statement, signed by one of your officers, must be submitted within 30

days from the date of this letter. You also have a right to a conference in this office after

your statement is submitted. You must request the conference, if you want one, when
you file your protest statement. If you are to be represented by someone who is not one
of your officers, that person will need to file a properpowerofattomeyand otherwise
qualify under our Corrference and Practrces Requirements.

If you do not protest this ruling in a timely manner, it will be considered by the
Intemal Revenue Service as a failure to exhaust available administrative remedies.
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Sect;on 7‘428(b)(2) of the Code provndes, in part, that a declaratory judgement or decree
under this section shall not be issued.in any proceeding unless the Tax Court, the -
United States Court of Federal Claims, or the District Court of the United States for the
District of Columbia determines.that the organization involved has exhausted
admimslmhve remedies avallable to nwlthln the Internal Revenue Service.

- Ifwe do not hear from you withm 30 days, this ruling will become final and a copy .
will be forwarded to the Ohio Tax Exempt and Government Entities (TE/GE) office.
Theseafter, any questions about your federal income tax status should be durectedto
* that office, either by calling 877-829-5500 (a toll free number) or sending
- .corespondence to: Internal Revenue Seivice, TE/GE Customer Service, P.O. Box
2508, Cincinnati, OH 45201. The appropriate State Officials will be notified of this
amon in acoordanoe with Code section 6104(c).

: When mdlng additional letters to us with respect to this case, you will expedrte
‘ therr teceipt by usmg the following address _ ’

" Intemal Revenue Serwee -

. 1111 Constitution Ave, N.W.
. Washington, D.C. 20224

SR Ifyou ‘have any'q'uesﬁon's. please contact the person whose name and teiephone .
number are shown in the heading of this letter.

Sincerely,
(sigood) NN

- Manager, Exempt Organizations
_Technical Group 4




